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How the SECURE Act Impacts 
Retirement Plans 
On December 20, 2019, the SECURE Act became law when the appropriations bill known as the “Further 
Consolidated Appropriations Act of 2020” was signed by President Trump.  The SECURE Act (“Setting Every 
Community Up for Retirement Enhancement Act of 2019”) is designed to encourage retirement savings and to 
simplify an employer’s administrative requirements in order to extend retirement plans to more employees.  Below is 
a summary of the key provisions of the SECURE Act that impact retirement plans. 

Changes Relating to Safe Harbor Plans 

• Section 102: Increase in 10% Cap for Automatic Enrollment Safe Harbor Plans: The Act expands retirement 
savings by increasing the escalation cap for an auto-enrollment safe harbor plan (QACA) from 10% to 15%.  The 
Act retains the 10% maximum auto-escalation cap for the first year of a participant’s participation, but permits the 
rate to be increased to 15% for subsequent years.  Effective for plan years beginning after 2019. 

• Section 103: Rules Relating to Election of Safe Harbor Plans: 

• Notice Requirement:  Under existing law, safe harbor plans may avoid discrimination testing by providing a 
minimum 3% non-elective contribution to participants and must provide safe harbor notices to covered 
participants.  The Act eliminates the notice requirement.  Effective for plan years after 2019. 

• Adoption of Safe Harbor Provisions:  The Act permits an amendment to the plan to elect non-elective safe 
harbor status: 1) at any time before the 30th day before the plan year end; or 2) by the close of the following 
plan year if the non-elective contribution is increased to 4%.   

Long-Term Part-Time Employee Contributions to 401(k) Plans 

• Section 112: Allowing Long-term Part-time Employees to Contribute to 401(k) Plans: The Act requires that 401(k) 
plans permit employees to make elective deferral contributions if they have worked at least 500 hours per year for 
three consecutive years.  Employers may still have an age requirement for eligibility.  No employer contribution is 
required until the employee has satisfied the plan’s normal eligibility requirements.  Participants who become 
eligible due to the 500-hour rule will earn a year of vesting upon completion of 500 hours of service in a 12-month 
period.   This will not take effect until plan years beginning after 2020 (when the three-year counting period 
begins). 

Tax Credits for Small Employers 

• Section 104: Increased Tax Credits for Small Employers to Start Retirement Plans: An employer with 100 or fewer 
employees may receive an income tax credit for qualified start-up costs for adopting a new plan (up to $5,000 for 
the first three years).   The credit is 50% of the ordinary and necessary eligible start-up costs, not to exceed the 
greater of (1) $500; or (2) the lesser of: $250 times the number of eligible NHCEs; or $5,000.  Eligible costs 
include establishment/administration costs and retirement-related education costs.  When combined with the 
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small plan automatic enrollment credit, this could result in a maximum annual credit of $5,500 for each of the first 
three years.  Effective for taxable years beginning after 2019. 

• Section 105: Small Employer Auto Enrollment Credit: The Act provides for a tax credit up to $500 per year for 
three years for small employers (with 100 or fewer employees) who establish plans that include automatic 
enrollment or add automatic enrollment to an existing plan.  Effective for taxable years beginning after 2019. 

Plan Adoption Deadline Extension 

• Section 201: Plan Adoption Deadline: The Act allows an employer to adopt a qualified retirement plan for a 
taxable year as long as the plan is adopted by the due date for the employer’s tax return for that year (including 
extensions).  This applies to a pension, profit sharing, stock bonus or annuity plan.  It should be noted that the 
delayed adoption date may not be used to make retroactive employee elective deferrals.   

Effective for plans adopted for taxable years beginning after 2019.  Therefore, a retroactive contribution for 2019 
may not be made for a plan adopted by plan sponsors with tax years beginning in 2020.   As an example, a plan 
sponsor with a taxable year beginning on January 1, 2020, would not be able to adopt a plan for 2019 and make 
a retroactive contribution for 2019.  But, this plan sponsor could adopt a plan in 2021 (up to the due date for filing 
plus extensions) and make a retroactive contribution for 2020. 

Changes Regarding Lifetime Income Options in Defined Contributions Plans 

• Section 109: Portability of Lifetime Income Options: The Act permits participants in qualified defined contribution 
plans, 403(b) plans, or governmental 457(b) plans to take a distribution of a lifetime income investment (without 
regard to any plan restrictions on in-service distributions) if the lifetime income investment may no longer be held 
as an investment option under the plan.  The distribution must be made as a direct trustee-to-trustee transfer to 
an eligible employer plan or IRA, or in the case of an annuity contract, through a direct distribution to the 
individual.  Effective for plan years beginning after 2019. 

• Section 203: Disclosure Regarding Lifetime Income for Defined Contribution Plans: The Act requires defined 
contribution plan benefit statements to include an illustration of the monthly income a participant would receive in 
retirement if the participant’s accrued benefits were used to provide a lifetime income stream.  These illustrations 
must be provided annually even if a lifetime income option is not actually available under the plan.  DOL is to issue 
safe harbor model disclosures and specified assumptions that may be relied on when preparing these disclosures 
and illustrations.  These requirements will not take effect until one year after DOL has issued the interim final rules, 
model disclosures and permissible assumptions. 

• Section 204: Fiduciary Safe Harbor for Selection of Lifetime Income Provider: The Act creates a new fiduciary 
safe harbor for “annuity selection” for plan fiduciaries who opt to include a lifetime income investment in their 
defined contribution plan.   

The fiduciary must engage in an objective, thorough and analytical search for the purpose of identifying insurers 
from which to purchase contracts.  The fiduciary must consider the financial capability of the insurer to satisfy its 
obligations under the contract and must consider the cost (including fees and commissions) of the contract in 
relation to the benefits, product features and administrative services provided.  The fiduciary is not required to 
select the lowest-cost contract. 

The fiduciary must conclude at the time of selection that the insurer is financially capable of satisfying its 
obligations and that the relative cost is reasonable.  For purposes of determining the insurer’s “financial 
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capabilities” the fiduciary may rely on certain written representations (which are extensive) from the insurer, and 
after receiving such representations the fiduciary has not received any notice or information which would cause 
the fiduciary to question the representations provided.  

Plan fiduciaries that satisfy the safe harbor will not be liable for losses to a participant or beneficiary due to the 
insurer’s inability to satisfy its financial obligations under the contract.   

Effective upon enactment.   

Changes in Distribution and Withdrawal Provisions 

• Section 113: Penalty-Free Withdrawals from Plans and IRAs for Births and Adoptions: The Act permits individuals 
to take penalty-free withdrawals of up to $5,000 (on a controlled group basis) from their qualified defined 
contribution plans, 403(b) plans, governmental 457(b) plans and IRAs for expenses related to the birth or adoption 
of a child for up to one year following the birth or legal adoption.  The $5,000 limit applies on an individual basis 
(spouses could each receive a distribution of up to $5,000).  Subject to certain requirements, these distributions 
may be repaid to a retirement plan or IRA without regard to the 60-day time limit for rollovers. Qualified plans must 
be amended to allow this provision.  Effective for distributions after 2019. 

• Section 114: Required Minimum Distribution Age Increased to 72: The Act increases the age for taxpayers to 
begin withdrawing from retirement plans and IRAs from age 70½ to age 72.  Other RMD requirements under prior 
law still apply. The change is effective for individuals who attain age 70 ½ in 2020.  Individuals who turned 70½ in 
2019 will follow the prior rules. 

• Section 401: Post-Death Required Minimum Distribution Rules for IRAs and Defined Contribution Plans: The Act 
changes the post-death RMD rules for qualified defined contribution plans, 403(b) plans, governmental 457(b) 
plans and IRAs to generally require that all distributions after death (for distributions to a designated beneficiary) be 
made by the end of the tenth calendar year following the year of death. The 10-year distribution requirement 
generally does not apply if the designated beneficiary is a beneficiary who, as of the date of death, is a surviving 
spouse, disabled, chronically ill (including certain trusts for the disabled/chronically ill), not more than 10 years 
younger than the employee (or IRA owner), or a child of the employee (or IRA owner) who has not reached the age 
of majority.  

Generally effective for distributions by reason of a participant’s death after December 31, 2019 (December 31, 
2021 for governmental plans and certain collectively bargained plans). The requirements do not apply to a 
qualified annuity that is a binding annuity in effect on enactment. 

Form 5500 and Reporting 

• Section 202: Combined 5500 Annual Report for Group of Plans: The Act directs the IRS and DOL to work 
together to modify Form 5500 so that all members of a group of plans may file a consolidated Form 5500. In 
general, a group of plans would be eligible for a consolidated form if all the plans in the group: 

• Are defined contribution plans (or individual accounts) 

• Have the same trustee, the same named fiduciary(ies), and the same administrator 

• Use the same plan year 
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• Provide the same investments or investment options to participants and beneficiaries 

Effective for plan years beginning after December 31, 2021. 

• Section 403: Increased Penalties for Failure to File Retirement Plan Returns: Effective for returns and notices due 
after 2019. 

• Form 5500:  The penalty for failing to file a Form 5500 increases from $25 to $250 per day, up to a maximum 
penalty of $150,000 (increased from $15,000). 

• Withholding Notices:  The penalty for failing to provide a required withholding notice (which applies to qualified 
plans and IRAs) increases from $10 to $100 per day, up to a maximum of $50,000 per year (increased from 
$5,000).  

• Annual Registration Statement:  The penalty for failing to file a registration statement for deferred vested 
benefits increases from $1 to $10 for each participant, up to a maximum penalty of $10,000 (increased from 
$1,000.  

• Notification of Change of Status:  The penalty for failing to file a required notification of change in a plan’s 
registration information increases from $1 to $10 per day, up to a maximum penalty of $10,000 (increased 
from $1,000).   

• Section 402: Increased Penalties for Failure to File Tax Returns: The Act increases the penalty for a late tax return 
to the lesser of $435 (adjusted for inflation) or 100 percent of the amount required to be shown as tax on the 
return. Effective for returns with due dates (including extensions) after December 31, 2019. 

Miscellaneous Provisions 

• Section 101: Multiple Employer Plans: The Act removes current barriers to the use of Open Multiple Employer 
Plans (”Open MEPs”) and adds a new type of multiple employer plan called a Pooled Employer Plan (PEP).  A PEP 
is a way for unrelated small employers to pool their resources to participate in a single plan.  A pooled employer 
plan must be a defined contribution plan qualified under IRC 401(a) or a plan that consists of individual retirement 
accounts.  A PEP must be sponsored by a Pooled Plan Provider such as a financial services company or TPA that 
meets certain requirements. Employers give up some flexibility but may save on administrative expenses.   More 
guidance is expected.  Effective for plan years beginning after 2020.  

• Section 107: Repeal of Maximum Age for Traditional IRA Contributions: The Act allows contributions beyond age 
70½ as long as the account owner or spouse has earned income.  Effective for contributions made for taxable 
years beginning after 2019. 

• Section 108: Prohibition on Qualified Plans Making Loans through Credit Cards: The Act prohibits plan loans 
made through credit cards or other similar arrangements.  Effective for loans made after the date of enactment. 

• Section 110: Treatment of Custodial Accounts on Termination of Section 403(b) Plans: The Act provides that the 
Secretary of the Treasury will issue guidance that will provide that, if an employer terminates a 403(b) plan, the 
account can be distributed in kind to a participant or beneficiary and the distributed custodial account shall be 
maintained on a tax-deferred basis as a 403(b)(7) custodial account until paid out, subject to compliance with the 
403(b) rules in effect at the time that the individual custodial account is distributed.  Retroactively effective for plan 
years beginning after December 31, 2008. 



• Section 205: Nondiscrimination Flexibility for Frozen Defined Benefit Plans: The Act provides nondiscrimination,
minimum coverage, and 401(a)(26) relief with respect to benefit accruals and benefits, rights, and features for a
closed class of participants under a defined benefit plan that has been closed for new hires, provided that the plan
satisfies certain requirements. Generally effective upon enactment.

• Section 302: Use of 529 Plan Funds for Student Loan Repayment (Section 302): The Act allows tax-free
distributions from 529 plans for certain apprenticeship program expenses and qualified student loan repayments
up to a lifetime amount of $10,000 per individual.  Effective for distributions made after 2018.

• Section 601: Remedial Amendment Period: Private plans (i.e., non-governmental and non-collectively bargained
plans) and annuity contracts would be provided with a remedial amendment period extending through the last day
of the plan year that begins in 2022 with respect to any amendment that is made to the plan or contract pursuant
to any amendment made by the SECURE Act or to any Treasury or Labor regulation issued under the SECURE
Act.

Need help navigating the impact of these changes? 
Contact your Relationship Manager today. 
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